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the part of the Department, until ac-
tual assumption of custody by the De-
partment, except as provided in para-
graph (d) of this section. 

[68 FR 35279, June 13, 2003] 

§ 287.8 Standards for enforcement ac-
tivities. 

The following standards for enforce-
ment activities contained in this sec-
tion must be adhered to by every immi-
gration officer involved in enforcement 
activities. Any violation of this section 
shall be reported to the Office of the 
Inspector General or such other entity 
as may be provided for in 8 CFR 287.10. 

(a) Use of force—(1) Non-deadly force. 
(i) Non-deadly force is any use of force 
other than that which is considered 
deadly force as defined in paragraph 
(a)(2) of this section. 

(ii) Non-deadly force may be used 
only when a designated immigration 
officer, as listed in paragraph (a)(1)(iv) 
of this section, has reasonable grounds 
to believe that such force is necessary. 

(iii) A designated immigration officer 
shall always use the minimum non- 
deadly force necessary to accomplish 
the officer’s mission and shall escalate 
to a higher level of non-deadly force 
only when such higher level of force is 
warranted by the actions, apparent in-
tentions, and apparent capabilities of 
the suspect, prisoner, or assailant. 

(iv) The following immigration offi-
cers who have successfully completed 
basic immigration law enforcement 
training are hereby authorized and des-
ignated to exercise the power conferred 
by section 287(a) of the Act to use non- 
deadly force should circumstances war-
rant it: 

(A) Border patrol agents, including 
aircraft pilots; 

(B) Special agents; 
(C) Deportation officers; 
(D) Detention enforcement officers or 

immigration enforcement agents; 
(E) Immigration inspectors; 
(F) Adjudications officers when in 

the uniform of an immigration inspec-
tor and performing inspections or su-
pervising other immigration inspectors 
performing inspections; 

(G) Supervisory and managerial per-
sonnel who are responsible for super-
vising the activities of those officers 
listed in this paragraph; and 

(H) Immigration officers who need 
the authority to use non-deadly force 
under section 287(a) of the Act in order 
to effectively accomplish their indi-
vidual missions and who are des-
ignated, individually or as a class, by 
the Commissioner of CBP or the Assist-
ant Secretary for ICE. 

(2) Deadly force. (i) Deadly force is 
any use of force that is likely to cause 
death or serious physical injury. 

(ii) Deadly force may be used only 
when a designated immigration officer, 
as listed in paragraph (a)(2)(iii) of this 
section, has reasonable grounds to be-
lieve that such force is necessary to 
protect the designated immigration of-
ficer or other persons from the immi-
nent danger of death or serious phys-
ical injury. 

(iii) The following immigration offi-
cers who have successfully completed 
basic immigration law enforcement 
training are hereby authorized and des-
ignated to exercise the power conferred 
by section 287(a) of the Act to use dead-
ly force should circumstances warrant 
it: 

(A) Border patrol agents, including 
aircraft pilots; 

(B) Special agents; 
(C) Deportation officers; 
(D) Detention enforcement officers or 

immigration enforcement agents; 
(E) Immigration inspectors; 
(F) Adjudications officers when in 

the uniform of an immigration inspec-
tor and performing inspections or su-
pervising other immigration inspectors 
performing inspections; 

(G) Supervisory and managerial per-
sonnel who are responsible for super-
vising the activities of those officers 
listed above; and 

(H) Immigration officers who need 
the authority to use deadly force under 
section 287(a) of the Act in order to ef-
fectively accomplish their individual 
missions and who are designated, indi-
vidually or as a class, by the Commis-
sioner of CBP or the Assistant Sec-
retary for ICE. 

(b) Interrogation and detention not 
amounting to arrest. (1) Interrogation is 
questioning designed to elicit specific 
information. An immigration officer, 
like any other person, has the right to 
ask questions of anyone as long as the 
immigration officer does not restrain 

VerDate Aug<04>2004 01:59 Feb 25, 2005 Jkt 205027 PO 00000 Frm 00681 Fmt 8010 Sfmt 8010 Y:\SGML\205027T.XXX 205027T



682 

8 CFR Ch. I (1–1–05 Edition) § 287.8 

the freedom of an individual, not under 
arrest, to walk away. 

(2) If the immigration officer has a 
reasonable suspicion, based on specific 
articulable facts, that the person being 
questioned is, or is attempting to be, 
engaged in an offense against the 
United States or is an alien illegally in 
the United States, the immigration of-
ficer may briefly detain the person for 
questioning. 

(3) Information obtained from this 
questioning may provide the basis for a 
subsequent arrest, which must be ef-
fected only by a designated immigra-
tion officer, as listed in 8 CFR 287.5(c). 
The conduct of arrests is specified in 
paragraph (c) of this section. 

(c) Conduct of arrests—(1) Authority. 
Only designated immigration officers 
are authorized to make an arrest. The 
list of designated immigration officers 
varies depending on the type of arrest 
as listed in 8 CFR 287.5(c)(1) through 
(c)(5). 

(2) General procedures. (i) An arrest 
shall be made only when the designated 
immigration officer has reason to be-
lieve that the person to be arrested has 
committed an offense against the 
United States or is an alien illegally in 
the United States. 

(ii) A warrant of arrest shall be ob-
tained except when the designated im-
migration officer has reason to believe 
that the person is likely to escape be-
fore a warrant can be obtained. 

(iii) At the time of the arrest, the 
designated immigration officer shall, 
as soon as it is practical and safe to do 
so: 

(A) Identify himself or herself as an 
immigration officer who is authorized 
to execute an arrest; and 

(B) State that the person is under ar-
rest and the reason for the arrest. 

(iv) With respect to an alien arrested 
and administratively charged with 
being in the United States in violation 
of law, the arresting officer shall ad-
here to the procedures set forth in 8 
CFR 287.3 if the arrest is made without 
a warrant. 

(v) With respect to a person arrested 
and charged with a criminal violation 
of the laws of the United States, the 
arresting officer shall advise the person 
of the appropriate rights as required by 
law at the time of the arrest, or as soon 

thereafter as practicable. It is the duty 
of the immigration officer to assure 
that the warnings are given in a lan-
guage the subject understands, and 
that the subject acknowledges that the 
warnings are understood. The fact that 
a person has been advised of his or her 
rights shall be documented on appro-
priate Department forms and made a 
part of the arrest record. 

(vi) Every person arrested and 
charged with a criminal violation of 
the laws of the United States shall be 
brought without unnecessary delay be-
fore a United States magistrate judge, 
a United States district judge or, if 
necessary, a judicial officer empowered 
in accordance with 18 U.S.C. 3041 to 
commit persons charged with such 
crimes. Accordingly, the immigration 
officer shall contact an Assistant 
United States Attorney to arrange for 
an initial appearance. 

(vii) The use of threats, coercion, or 
physical abuse by the designated immi-
gration officer to induce a suspect to 
waive his or her rights or to make a 
statement is prohibited. 

(d) Transportation—(1) Vehicle trans-
portation. All persons will be trans-
ported in a manner that ensures the 
safety of the persons being transported. 
When persons arrested or detained are 
being transported by vehicle, each per-
son will be searched as thoroughly as 
circumstances permit before being 
placed in the vehicle. The person being 
transported shall not be handcuffed to 
the frame or any part of the moving ve-
hicle or an object in the moving vehi-
cle. The person being transported shall 
not be left unattended during transport 
unless the immigration officer needs to 
perform a law enforcement function. 

(2) Airline transportation. Escorting 
officers must abide by all Federal Avia-
tion Administration, Transportation 
Security Administration, and airline 
carrier rules and regulations per-
taining to weapons and the transpor-
tation of prisoners. 

(e) Vehicular pursuit. (1) A vehicular 
pursuit is an active attempt by a des-
ignated immigration officer, as listed 
in paragraph (e)(2) of this section, in a 
designated pursuit vehicle to appre-
hend fleeing suspects who are attempt-
ing to avoid apprehension. A des-
ignated pursuit vehicle is defined as a 
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vehicle equipped with emergency lights 
and siren, placed in or on the vehicle, 
that emit audible and visual signals in 
order to warn others that emergency 
law enforcement activities are in 
progress. 

(2) The following immigration offi-
cers who have successfully completed 
basic immigration law enforcement 
training are hereby authorized and des-
ignated to initiate a vehicular pursuit: 

(i) Border patrol agents, including 
aircraft pilots; 

(ii) Supervisory personnel who are re-
sponsible for supervising the activities 
of those officers listed in this para-
graph; and 

(iii) Immigration officers who need 
the authority to initiate a vehicular 
pursuit in order to effectively accom-
plish their individual mission and who 
are designated, individually or as a 
class, by the Commissioner of CBP or 
the Assistant Secretary for ICE. 

(f) Site inspections. (1) Site inspections 
are Border and Transportation Secu-
rity Directorate enforcement activities 
undertaken to locate and identify 
aliens illegally in the United States, or 
aliens engaged in unauthorized employ-
ment, at locations where there is a rea-
sonable suspicion, based on articulable 
facts, that such aliens are present. 

(2) An immigration officer may not 
enter into the non-public areas of a 
business, a residence including the 
curtilage of such residence, or a farm 
or other outdoor agricultural oper-
ation, except as provided in section 
287(a)(3) of the Act, for the purpose of 
questioning the occupants or employ-
ees concerning their right to be or re-
main in the United States unless the 
officer has either a warrant or the con-
sent of the owner or other person in 
control of the site to be inspected. 
When consent to enter is given, the im-
migration officer must note on the offi-
cer’s report that consent was given 
and, if possible, by whom consent was 
given. If the immigration officer is de-
nied access to conduct a site inspec-
tion, a warrant may be obtained. 

(3) Adequate records must be main-
tained noting the results of every site 
inspection, including those where no il-
legal aliens are located. 

(4) Nothing in this section prohibits 
an immigration officer from entering 

into any area of a business or other ac-
tivity to which the general public has 
access or onto open fields that are not 
farms or other outdoor agricultural op-
erations without a warrant, consent, or 
any particularized suspicion in order to 
question any person whom the officer 
believes to be an alien concerning his 
or her right to be or remain in the 
United States. 

(g) Guidelines. The criminal law en-
forcement authorities authorized under 
this part will be exercised in a manner 
consistent with all applicable guide-
lines and policies of the Department of 
Justice and the Department of Home-
land Security. 

[68 FR 35280, June 13, 2003] 

§ 287.9 Criminal search warrant and 
firearms policies. 

(a) A search warrant should be ob-
tained prior to conducting a search in 
a criminal investigation unless a spe-
cific exception to the warrant require-
ment is authorized by statute or recog-
nized by the courts. Such exceptions 
may include, for example, the consent 
of the person to be searched, exigent 
circumstances, searches incident to a 
lawful arrest, and border searches. The 
Commissioner of CBP and the Assist-
ant Secretary of ICE shall promulgate 
guidelines governing officers’ conduct 
relating to search and seizure. 

(b) In using a firearm, an immigra-
tion officer shall adhere to the stand-
ard of conduct set forth in 8 CFR 
287.8(a)(2). An immigration officer may 
carry only firearms (whether Depart-
ment issued or personally owned) that 
have been approved pursuant to guide-
lines promulgated by the Commis-
sioner of CBP or the Assistant Sec-
retary for ICE. These officials shall 
promulgate guidelines with respect to: 

(1) Investigative procedures to be fol-
lowed after a shooting incident involv-
ing an officer; 

(2) Loss or theft of an approved fire-
arm; 

(3) Maintenance of records with re-
spect to the issuance of firearms and 
ammunition; and 
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